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'114aaaf vi ,Rt mr Ir vi urn
Name & Address of the Appellant & Respondent

M/s. Bayer Crop Science Ltd

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\mm 'fficffi cfiT~~
Revision application to Government of India :

(1) #taUra zyea 3rf@fzu, 1994 cJ51° 'cfRT 3wfct- ~ ~ ~ lWlm m <TR "ti wncrn 'cfRT cm- '3"lT-'cfRT m
>1~ ~ * 3fct7m Tffi&TUT ~ ·3lcR~. mm 'fficffi, fa« +inra, ua f@mm, q)sf if6ra, Rt €lq
aa, via mrf, { Rec4t : 110001 cm- c#l"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuR? mr Rt at a lWfcif "ti Ga wt gRaran fa»Rt quern zm arr rgr i m fclRfr ~ ~
~~ "ti ,m;r "R '1iIB ~ 'l-{]""lf "ti, m fclRfr~ m~ "ti 'qffi erg f0Rt ara m fclRfr~ "ti m
,m;rAfan tr+ g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(x!l) mm m <1W'< fclRfr ~ m m "ti~ ,m;r tR m ,m;r fa[#fur ii sqjr zycs a4 me u 3Te~*~ * ,=rrm' B "GIT mm * <fffi'{ fclRfr ~ 7.TT m B~ t I

(b) In case of rebate of duty of excise on goods export~~~- tr_YY or territory outside
India of on excisable material used in the manufacture of ·I;):.&~ '.0§,q['WAJ§~\are exported to any
country or territory outside India. -15_ t" "¥~.?;t \~i\
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(1f) ~p cpf :f@R fcp--q f.AT '+fffi1 # are (ha zur er a)) fufa fan 1f<IT 1=fRif "ITT I ,
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. ..

r 3ifnrt surd zycs # gram fg sil sq@l Ree mrr #l r{& ail h sr sit sa enrr viPTmis sgca. sr@ea <B" &RT trrfur cfr "fll'flr ~ m <lTcf TT fclm~ (-.=r.2) 1993 'cfRT 109 &RT~ fcp--q 1Tq'

(d) Credit of any duty ~!lowed to be utilized towards payment of excise duty on final products
under !he_ provIsIons of this Act or the Rules made there under and such order is passed by the
CommIssIoner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act
1998, I

(1) ~~~ (3fqffi") Ptll>llclt>11, 2001 * f.n:r:r 9 * 3"@<@ FctPtfcft<c 7ua in <--a # at fit i, hf
3roT * >!Rf 3roT mqcr ~ \9" cfRr l=!ffi * ~~-3rol" ~ 3fq@" 3roT <l5T at-at ufzii mersf area fclRlT
uirT If; 1 6#Tr arr if. cpf ~ <B" 3"@<@ 'cfRT 35-'lf TT~ tffr <B" :fIBR rqa # rr et--6 a1arr
Rt uR 9t el#t are; I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the, 010 and Order,-ln-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RR@Gr am4a er uai ia za ga arr q? z 5ma s st at rt 2oo/- fl quart al uanr; ail
urj icar van yaal u'.QTcIT m m 10001- <l5T m :fIBR <l5T ~ 1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One ,Q
Lac.

ffiT zrc, 4hr snr ggc g #aa s7fl#ta nznrf@rawr# >!Rf 3fqffi":
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) a4trarr ya nf@/fr, 1944 <l5T 'cfRT 35- uo-.lr/35-if cB" 3"@<@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

.,
'3cfci~Rilct ~ 2 (1) cJJ aar 3rar 3rarar t 3r@la, flt #ma i ffiTp,~~

zg«a vi hara sq#ta mraf@era (Rnee) 6t uf?a &hnr ff@ar, srsaar arr zifer, rill
3fcfai, 3raRcIT, ::tt(\J-14lisll4, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~~p (3fqffi") Ptll>llclt'll, 2001 <l5T 'cfRT 6 cB" 3"@<@ >fCf'3f 'if-~-3 i feffRa fg agar sr9l#tr
nrnf@eraoi al nu{ aftf r9la fcp--q 1Tq' ~ <l5l 'cfR >ITTJ<IT 'ffl%cT ~ _~ p <l5l -.=rtrr, <lITTrf <l5l -.=rtrr am
ciflTflIT 1f<IT~~ 5 C'Jfflf <IT ~ cplf % c® ~ 1000/- ffi~ irfr I ul"ITT ~ p <l5T -.=rtrr, olJluf <l5T -.:riTr
3lR ciflTflIT ·Tarr U#fr ET; 5 Gar IT 50 C'Jfflf qcJJ m at tu 5ooo/- 6tr 3ft atfi sref snra gee <l5T -.:rrrr , <lfTuf
<l5T -.,jTr 31R Wll<lT 1f<IT~ ~ 50 C'Jfflf <IT ~ u'.QTcIT % c® ~ 10000/- t#R=r ~ irfr I <l5T m~
~<B" -.=rm \9"~~~ <B" x(iq TT -wi'cf c&r \iTI<l" I w~~ x-ewr <B" fco-m -.,@@- f!1c\\r1Ptq5 ~ <B" ~ c&r
nrar ar z

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zaf z snk #i a{ smrksii ar rmrar er i re@ts p silt fg ) cpf :fIBR ~ ctrr \9"
fcl;<rr vfRT~~~ * m §Q 'lfr fco- ram -q-J't arf aa f zqenfen 3r4l#hr +naff@ranur pt ga 3r@a
at {tr war at ya 3mar fhzar \illm i I -

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appaaH~~Appellant
Tribunal or the one application to the Central Govt. As the case ma ~~ah,;w1~~~0 avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. t.,"':,- .:;Ht).~) c"',;.?~\
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(4) .-1.lllllC'lll ~~1970 ~~c#r~-1 '* 3fu"r@ ~~~ \?cffi ~ <TT ~
~'l!~-e:rfu~~ * ~ °# ~ ~ c#r ~ >!fa- 'CR xti.6.50 tfff q)f .-1.lllllC'lll ~ fecjJc 'C'l1lT 61-TT
a1fez1
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) zsi ii@r mm#t a friar av a fail 6t 3lR 'lfi elJ"A~ WllT 'Gflm t \ill" ffiT ~. ~
nrar yea gi araz arfttq rrznf@raur (ruff@afe)) Pm, 1982 '# ~ t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar area, as.-4a sen areas vi :aa1cfH 341ft1 ufeaur (aft4a) #vf 3r4haamaaii
4,o-~.!i~~wen~.~~\/\/ cfi'l' mu ~~'Cp' 4,' 3fclCl'tcl" fcl,d'l.!i(ml-~)~ ~o~\/(~o~\/ cfi'l'
ml~~)~: of..ot.~o~\/ "IT cfi) fclt"dl.!i~. ~~~\/ cfi'l' '4m ~~ 4i' 3@dTcl :aalcfi{ <llT aftWT'cfTT"ark, arr ffaatare qa-@rsir aer 3fart k, ssrfassrmr# 3iaifasir #rst arr

_) art@ra2r f@ra#dzwr3@erst
4io-~4~ ~~ 'Qci :a a1cfi.c 4i' 3@'CITcl'" 1ITTTfcllcr-a-nr ~wen"~~ ~nfj:tc>[ ~~ ~

(i) mu 11 @t a 3iafa GfiRaa
(ii) al sm t # are aa oo
(iii) ~ 'a'm fa:l .!i Ji I a t>1l 4i' ~ 6 4i' 3irifr 2zr aar

- 3rat asrf zrgazr erra9an@Ra (i. 2) 3ff@2fr,2014 4i' 3TI'tJ:3r~ trct~ Jt4tt>1"1:a"'
,fera1taHT4f@arrflrrarer 3rsffvi 3r4tr atramagi@ta

-0

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority_ prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ;3gr ah ufr 3r4tr uftawr asvrar sf srca 3rrar area zI qO"'s fcla1Ra ~ m 1ITTTfchcr~ ~
-a-nr ~wen ct' 10% grararar3itszi#ausf@al@a ztas avsh 10% grararu fraraft?t~ ~ ~

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Bayer Crop Science Ltd,

66/1 to 75/2, GIDC Estate, Motipura, Himmatnagar, Sabarkantha-383001 (in

short 'appellant') against Order-in-Original No.07/AC/HMT/NRM/2018-19

dated 28.12.2018 (in short 'impugned order') passed by the then Assistant

Commissioner, Central GST, Himmatnagar Division, Gandhinagar (in short
adjudicating authority').

2. During the course of audit, it was found that the appellant availed

wrong cenvat credt. The appellant had paid the said cenvat credit with

interest but not paid the penalty required to be paid under the provisions of

Rule 1.5 (3) of CCR, 2004 read with Section 11 AC of the Central Excise Act,

1944. Further, a show Cause Notice dated 16.02.2017 was issued to the

appellant for disallowing the cenvat credit and demanding Excise duty under

Rule 14 of CCR, 2004 read with Section 11A of the Central Excise Act, 1944.

with interest under Rule 14 of the CCR, 2004 read with Section llAA of

Central Excise Act, 1944 and penalty under Rule 15 (3) of the CCR, 2004,

read with Section 11AC of the Central Excise Act, 1944. As the appellant the

already paid amount of cenvat credit with interest, the same should be

appropriate against the said demand. The same was confirmed by the

adjudicating authority vide impugned order.

3. Aggrieved with the impugned orders, the appellant filed the present
appeals wherein, inter alia, stated that:

(i) On being pointed out by the Audit team, the appellant paid the tax
liability along with the interest during the audit. The adjudicating
authority had not taken cognizance of the fact the appellant paid tax
liability before issuance of audit report.

(ii) It is settled position under the law that where the lax liability is paid a
along with the interest before the issuance of show cause notice, the
penalty under Rule 15(3) of the CCR,2004 read with Section 11aC of
the Central Excise Act, 1944 cannot be imposed.

(iii) Proviso of Section 11A4C (1) (a) clarifies that no penalty is payable if
duty liability alongwith interest liability under 11AA is paid before
issuance of show cause notice. The appellant submitted several
judgments in this regard.

(iv) Entire demand is time barred by limitation as the period involved in the
present case is January 2014 to March 2015 whereas the show cause
notice served to the appellant on 11 September, 2017.

(v) There was no malafide intention of the appellant to avail the wrong
credit. There is no suppression of facts. The credit were taken
erroneously in the Himma/4~ ·Qn instead of other location.g!2%%/%
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Further, the appellant has prayed to set aside the OIO to the extent
imposition of penalty the adjudicating authority.

4. Personal hearing in the matter was granted and the same was fixed on
07.03.2019. Shri Dharmang Jani, Authorised Signatory appeared on behalf of
appellant and reiterated the grounds of appeal.

5. I have carefully gone through the appeal memorandum, submissions
made evidences available on records and case law submitted by the
appellant. Accordingly, I proceed to decide the case on merits.

6. While considering the case on merit, I observe that there is, however,
no dispute regarding inadmissibility of cenvat credit and demand of cenvat
credit and interest payable thereon. The only dispute is relating to of
penalties imposed by the adjudicating authority.

7. Before going o decide the case, I want to produce the relevant part of,
Rule 15 of CCR, 2004 and 11AC of Central Excise Act, 1944 for the ease of
the case:

Rule 15 of CCR,2004

Rule 15. Confiscation and penalty.-

1. If any person, takes or utilises CENVAT credit in respect of input or
capital goods or input services, wrongly or in contravention of any of
the provisions of these rules, then, all such goods shall be liable to
confiscation and such person, shall be liable to a penalty not exceeding
the duty or service tax on such goods or services, as the case may be,
or two thousand rupees, whichever is greater.

2. In a case, where the CENVAT credit in respect of input or capital goods

or input services has been taken or utilised wrongly by reason of

fraud, collusion or any wilful mis-statement or suppression of facts, or

contravention of any of the provisions of the Excise Act, or of the rules

made thereunder with intent to evade payment of duty, then, the

manufacturer shall also be liable to pay penalty in terms of the

provisions of section 11AC of the Excise Act.

3. In a case, where the CENVAT credit in respect of input or capital

goods or input services has been taken or utilised wrongly by reason of

fraud, collusion or any wilful mis-statement or suppression of facts, or

contravention of any of the provisions of these rules or of the Finance

Act or of the rules made thereunder_with intent to evade payment of
A!e N

serve ta, then, the rovusgf"@9@g,gervice shat also be hale to
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pay penalty in terms of the provisions of Section 78 of the Finance Act.

4. Any order under sub-rule (1), sub-rule (2) or sub-rule (3) shall be

issued by the Central Excise Officer following the principles of natural
justice.

Section 11AC. Penalty for short-levy or non-levy of duty in certain
cases -

"(1) The amount ofpenalty for non-levy or short-levy or non-payment or
short-payment or erroneous refund shall be as follows:-

(a) where any duty of excise has not been levied or paid or has been

short-levied or shortpaid or erroneously refunded, for any reason other

than the reason of fraud or collusion or any wilful mis-statement or

suppression of facts or contravention of any of the provisions of this Act

or of the rules made thereunder with intent to evade payment of duty,

the person who is liable to pay duty as determined under sub-section

(10) of section 11A shall also be liable to pay a penalty not exceeding

ten per cent. of the duty so determined or rupees five thousand,

whichever is higher: Provided that where such duty and interest payable

under section 11AA is paid either before the issue of show cause notice

or within thirty days of issue of show cause notice, no penalty shall be

payable by the person liable to pay duty or the person who has paid the

duty and all proceedings in respect of said duty and interest shall be

deemed to be concluded;

0

(b) where any duty as determined under sub-section (10) of section 11A

and the interest payable thereon under section 11AA in respect of O
transactions referred to in clause (a) is paid within thirty days of the

date of communication of the order of the Central Excise Officer who has

determined such duty, the amount of penalty liable to be paid by such

person shall be twenty-five per cent. of the penalty imposed, subject to

the condition that such reduced penalty is also paid within the period so

specified;

(c) where any duty of excise has not been levied or paid or has been short

levied or shortpaid or erroneously refunded, by reason of fraud or

collusion or any wilful mis-statement or suppression of facts, or

contravention of any of the provisions of this Act or of the rules made

thereunder with intent to evade--:-ffj/f~nt of duty, the person who is

I. bl d d t 4-~a~•-'R/<o/5-t.,~ b t· (10J f t· 11A1a e to pay uty as e erye u erg} -sec ion o sec ion
j gr- -3is±, :i £
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shall also be liable to pay a penalty equal to the duty so determined:

Provided that in respect of the cases where the details relating to such

transactions are recorded in the specified record for the period

beginning with 8th April, 2011 up to the date on which the Finance Bill,

2015 receives the assent of the President (both days inclusive), the

penalty shall be fifty per cent. of the duty so determined;

(d) where any duty demanded in a show cause notice and the interest

payable thereon under section 11AA, issued in respect of transactions

referred to in clause (c), is paid within thirty days of the communication

of show cause notice, the amount of penalty liable to be paid by such

person shall be fifteen per cent. of the duty demanded, subject to the

condition that such reduced penalty is also paid within the period so

specified and all proceedings in respect of the said duty, interest and

penalty shall be deemed to be concluded;

(e) where any duty as determined under sub-section (10) of section 11A

and the interest payable thereon under section 11AA in respect of

transactions referred to in clause (c) is paid within ·thirty days of the

date of communication of the order of the Central Excise Officer who has

determined such duty, the amount of penalty liable to be paid by such

person shall be twenty-five per cent. of the duty so determined, subject

to the condition that such reduced penalty is also paid within the period

so specified. "

8. I observe that the appellant authority has admitted the fact that
discrepancies of wrong availment of cenvat credit, noticed by audit team
only. The amount of wrong cenvat credit would have remained undetected
and therefore not paid. It appears that appellant suppressed the material
facts from the department with intend to evade payment of Central Excise..
duty. The appellant has rendered themselves liable to penalty.

9. The appellant has argued that proviso of Section llAC (1) (a) clarifies
that no penalty is payable if duty liability alongwith interest liability under
llAA is paid before issuance of show cause notice.

As per Section 11AC (1) (a), there is no penalty payable if the case, where
any duty of excise has not been levied or paid or has been short-levied or
shortpaid or erroneously refunded, for any other reason other than the

reason of fraud or collusion or ay willful mis-statement or

suppression of facts or contrave~·=/;;i)ln~y of the provisions of the
3€er, '
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The case is not within in the ambit of Section 11 AC (1) (a) of the

Central Excise Act, 1944 as argued by appellant. The appellant has als~

relied upon certain case laws. I have carefully gone through these case laws

and find that same are not applicable in the present case as facts of the case
are not similar.

10. In view of above, I hold that the contentions of appellant cannot be

accepted and is therefore rejected and the impugned order does not warrant

any interference. I find· no reason to interfere with the impugned order and

uphold the same. The appeal filed by the appellant is disallowed

·o

11. 3141aai zarz#r are 3r4tit a fqzrt 34la aha far ar ?r
The appeals filed by the appellant stand disposed off in above terms.

wsC
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Iner 3rrzraa (3r4a)
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Date: .3 .2019
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Attested:

%%/9
Superintendent (Appeals)
CGST, Ahmedabad

BY SPEED. POST TO:

M/s. Bayer Crop Science Ltd,
66/1 to 75/2, GIDC Estate, .
Motipura, Himmatnagar,
Sabarkantha-383001 0
Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Joint Commissioner, CGST, Gandhinagar.
(4) The Asstt. Commissioner, CGST, Division Himmatnagar.
(5) The Asstt. Commr (System), CGST, Gandhinagar.

(for uploading OIA on website)
(_6fGuard le

(7) P.A. file.


